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STATEMENT OF FACTS 
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Mr, Richards' wife, Zina, Mr. Richards ' two bro thers , Mr. Richards' 
fa ther - in- law, and a c i v i l i a n observer t e s t i f i e d for the defense. 
Mr. Stewart, the neighbor, t e s t i f i e d tha t at about 
10:15 p.m., on June 11, 1987, Zina Richards, the appe l l an t ' s wife, 
came over to use his phone. She wanted to ca l l her brother- in- law, 
Brent Richards, to request tha t he come over and speak with her 
husband. Zina was crying and upset . She said she was having an 
argument with her husband (T. 59) . Mr. Stewart asked her if she 
wanted to ca l l the po l i ce . She said no to that suggestion (T. 60). 
Zina waited for about f i f teen minutes u n t i l her two 
brothers- in- law ar r ived , and then she accompanied them back to her 
t r a i l e r next door. A few minutes l a t e r Zina 's father arrived at the 
house. An argument was in progress by tha t time at the Richards' 
home . 
Mr. Stewart had a brief conversation with Mr. Floyd DeLeon, 
Zina 's fa ther , outside the t r a i l e r . Mr. Stewart asked if he should 
ca l l the po l i ce . Mr. DeLeon said tha t maybe the police should be 
ca l l ed . At Mr. DeLeon's suggestion, then, Mr. Stewart, decided to 
c a l l the police (T. 61). 
Mr. Stewart t e s t i f i e d tha t he heard raised voices at the 
Richards ' res idence. He described the voices a s , "loud enough tha t 
I could hear them . . . i t wasn't a whisper and i t wasn't loud but 
i t was in between . . . They weren't rea l ly shouting at each o ther , 
but they were ta lking over the problem" (T. 61, 62). 
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immediately upon entering the trailer. Mrs, Richards and her family 
testified that she spoke to Officer Bankhead through the open window 
and told him that everything was alright prior to any entry by the 
police (T. 208). 
After Mr. Richards spoke to the officer, he began to shut 
the door. Officer Plotnick testified that he put his left foot 
inside the doorway to prevent the door from closing and stepped into 
the doorway. Officer Bankhead corroborated this testimony. (T. 78, 
T. 129). None of the witnesses disputed this fact at trial. 
However, testimony differed as to what action Mr. Richards 
took in the doorway in response to Officer Plotnick's entry. Both 
officers testified that Mr. Richards shoved Officer Plotnick in the 
chest to prevent further entry into the house (T. 78, 118). 
Witnesses for the defense claimed that no such contact between 
Officer Plotnick and Larry Richards occurred or that they simply 
didn't see what happened at all. Bart, Brent, and Zina Richards all 
testified that Larry did not strike at the officer in any way (T. 
165, 186, 209). Officer Plotnick continued to push the door open 
and entered the house in response to Larry Richards attempt to close 
the door (T. 165, 186, 196, 209, 234). Officer Plotnick claimed 
that he entered the house to arrest Larry Richards for the assault 
(T. 83). 
After Officer Plotnick entered the trailer, he informed Mr. 
Richards that he was under arrest. The officer never explained the 
basis for that arrest. Officer Plotnick, seeing the entire family 
in the house, signalled his police dog to enter the trailer. 
Officer Bankhead also entered the trailer to assist in the arrest. 
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For a few moments, everyone was calm. Larry Richards 
started to pet the dog and said, "Cool dog" (T. 101, 132). Officer 
Plotnick, again, said that Mr. Richards was under arrest. Officer 
Bankhead then grabbed for Mr. Richards and a struggle ensued. The 
police dog began to bark vigorously. Members of the Richards family 
described the dog and barking and snapping (T. 158, 167, 188, 210) 
During the struggle with Officer Bankhead, Larry Richards 
attempted to escape from the officer's grip. He pulled his hands 
away, tensed his arms, grabbed onto a door knob in an effort to 
avoid being handcuffed by the officer (T. 122). Mr. Richards did 
not strike, threaten, or hit the officer. He did, however, yell and 
appeal to his brothers to come to his aid (T. 102, 103, 121, 122, 
134). 
Mr. Richards was wrestled to the floor and subdued within 
approximately a minute and a half (T. 122). He was taken out of 
the trailer, shackled, and transported to jail. 
At no time upon entry into the Richards home did either 
officer attempt to discuss the situation with the Richards' family. 
Officer Plotnick testified that as the arrest continued he heard 
family members appeal to him to calm down, to talk, and to "mellow 
out." However, the arrest continued (T. 99, 100). 
At trial, the jury concluded that Mr. Richards did not 
assault Officer Plotnick. However, the jury did convict Mr. 
Richards of interfering with a lawful arrest and disorderly conduct. 
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SUMMARY OF THE ARGUMENTS 
Appellant urges this court to overturn the conviction of 
Interference with a Police Officer Making a Lawful Arrest on the 
following grounds: 1. The warrantless arrest of Mr. Richards in 
his home was unlawful; 2. Mr. Richards had a legal right to 
reasonably resist an unlawful arrest. 
Appellant urges this court to overturn the conviction for 
disorderly conduct on the grounds that there was insufficient 
evidence upon which the jury could conclude beyond a reasonable 
doubt that Larry Richards engaged in disorderly conduct. 
ARGUMENTS 
POINT I 
THE WARRANTLESS ARREST OF MR. RICHARDS IN HIS 
HOME WAS UNLAWFUL. 
A. Utah Misdemeanor Arrest Authority 
The Utah Code authorizes police officers to make 
warrantless arrests: 
11
 (1) For a public offense committed or attempted in his 
presence; . . . (3) When he has reasonable cause to believe the 
person has committed a public offense, and there is reasonable cause 
for believing the person may; (a) Flee or conceal himself to avoid 
arrest; (b) Destroy or conceal evidence of the commission or the 
offense; or (c) Injure another person or damage property belonging 
to another person or damage property belonging to another person."1 
1
 Utah Code Annotated, §77-7-2 (Supp. 1988). 
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The determination of what constitutes exigent 
circumstances is clearly spelled out in the Utah arrest statute. 
Exigency includes the fleeing suspect, the suspect who may destroy 
or conceal evidence, an the suspect who may injure another or 
another fs property if immediate action is not taken. 
Be Warrantless Home Arrests 
Warrantless home arrests have required a similar showing of 
exigency. The United States Supreme Court has clearly held that a 
warrantless, non-consensual entry into the home of a defendant to 
make a routine felony arrest, absent a showing of exigent 
circumstances, violates the Fourth Amendment. Payton v. New York, 
455 U.S. 573 (1980). The court stated: 
"In terms that apply equally to seizures of 
property and to seizures of persons, the 
Fourth Amendment has drawn a firm line at 
the entrance to the house. Absent exigent 
circumstances, that threshold may not 
reasonably be crossed without a warrant." 
Id. at 590. 
Applying Utah's arrest requirements and those articulated 
by the United States Supreme court which govern warrantless arrests 
made in the home, appellant contends that his arrest was unlawful. 
First, no misdemeanor occurred in the presence of the 
officer so as to justify an arrest. The jury concluded that no 
assault on Officer Plotnick took place at the Richards' residence. 
If no assault occurred, there was no public offense to provide a 
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basis for police entry into the home. In addition, even assuming 
that the jury believed that the officer had been pushed at the door, 
that push was a response to an entry already effectuated by Officer 
Plotnick. Officer Plotnick testified that he placed his foot and 
leg into the doorway and was proceeding through the doorway when the 
push occurred. Officer Plotnick would on^ Ly be justified in such an 
entry if exigent circumstances were present. 
Appellant contends, however, that no exigent circumstances 
existed to justify the entry by the police. At the time of the 
entry, the police officers knew of a verbal argument between three 
young men that they observed through the window of the Richards' 
residence. In addition, they knew of a neighbor's concern for a 
woman who lived at that residence. No facts concerning any present 
danger to Mrs. Richards were known to the officers. The verbal 
argument was contained enough that, even though the windows were 
open, the officers could not hear the subject matter of the 
disagreement. Although the officers claimed that the men were 
"squaring off" as if to fight, the argument was not overly loud, nor 
had it progressed to any physical violence. Neither officer 
observed any pushing, shoving, or grabbing by any one of three men. 
No facts indicated an immediate danger to Mrs. Richards, who 
according to the police testimony, was not observed by the officers 
at all as they approached the home. No law was broken by this 
family as they engaged in a verbal family argument. Objectively 
speaking, no facts indicated any immediate injury to anyone that 
could justify a warrantless entry into the Richards home. 
Therefore, the warrantless arrest of Mr. Richards in the home was 
unlawful. 
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POINT II 
MR. RICHARDS WAS LEGALLY JUSTIFIED IN RESISTING 
AN UNLAWFUL ARREST. 
In State V. Bradshaw, 541 P2d 800 (Utah, 1975), the Utah 
Supreme Court addressed the issue of a person's right to resist an 
unlawful arrest. Here, the court overturned the state statute 
making it a misdeameanor to interfere with an arrest even when there 
was no legal basis to that arrest. 
The court rejected the notion that a person could be 
subject to criminal penalty for reasonably interfering with the 
unlawful actions of police officers. The court concluded that a 
person, subject to an unlawful arrest, did not have to wait to 
remedy the illegal act in the civil courts, but he had an inherent 
right to resist at the time of the unlawful act. That right stems 
from a person's constitutional protection against unreasonable 
search and seizure. The court stated; 
"If the intention of the legislature was to penalize a 
law-abiding citizen by incarceration because he did not willingly 
submit to an arrest, a statute authorizing the same is a violation 
of both the Utah and United States constitutions as above referred 
to in that it permits and authorized an arrest without probable 
cause and without lawful basis for the arrest." Id at 801. 
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Chief Justice Henriod, in his concurring opinion in 
Bradshaw, articulated additional policy reasons for the court's 
decision. He argued that any sanction for reasonably resisting an 
unlawful arrest serves to promote and encourage unconstitutional 
actions by law enforcement officials. He stated that the statute 
stuck down as unconstitutional presented, ffa ridiculous 
discrimination in favor of a law enforcement official and against an 
erstwhile law-abiding citizen who becomes a jailbird at the expense 
of the mistaken, and what is worse, the illegal act of an arresting 
official. To me this adds up to an Eleventh Commandment, to go 
hence and defy the law hiding behind a badge, and let him who is 
without sin, but interferes in the lawlessness, to serve the 
sentence." Ic[. at 803. 
Applying Bradshaw to the instant case, if Mr. Richards' 
arrest was unlawful, then he had an inherent right to resist the 
efforts of Officer Plotnick and Bankhead to make that arrest, 
Bradshaw, however, does not address the question of what 
degree of resistance would lawfully be tolerated. Other courts have 
dealt with that issue. 
In Arizona v. Robinson, 433 P2d 75 (Ariz. Ct. App., 1967) 
held that a person has a right to resist an unlawful arrest with as 
much force as is reasonably necessary short of deadly force. The 
Supreme Court of Colorado held similarly that a person resisting an 
unlawful arrest could use no more force than the officer 
effectuating the arrest. McDaniel v. Colorado, 499 P2d 613 (colo. 
1972). 
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The appellant would contend that the resistance in this 
case was reasonable and lawful. He used no more force than the 
officer attempting the arrest. Testimony at trial concerning Mr. 
Richards1 actions was uncontroverted. He tried to escape the 
officer by pulling away. He tensed his arms to avoid the 
handcuffs. He grabbed onto a door knob to avoid the handcuffs. He 
never struck the officer, hit him, or threatened him. 
POINT III 
THE EVIDENCE WAS INSUFFICIENT TO CONVICT MR. 
RICHARDS OF DISORDERLY CONDUCT. 
The Utah Code Annotated states that a person is guilty of 
disorderly conduct if: 
"...(1) Intending to cause public inconvenience, annoyance, 
or alarm, or recklessly creating a risk thereof; (i) He engages in 
fighting or in violent, tumultuous, or threatening behavior.. .ff 3 
Appellant contends that a verbal family argument, in the 
privacy of his home, does not rise to the level of an intentional or 
reckless act causing public inconvenience. 
3
 Utah Code Annotated, §76-9-102 (Supp. 1988). 
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Appellant notes that this court, in reviewing this issue, 
is required to apply the following standard of review as articulated 
in State v. Petree. 659 P.2d 443 (Utah 1983) in which the court 
stated: 
tf
... we review the evidence and all inferences which may 
reasonably be drawn from it in the light most favorable to the 
verdict of the jury. We reverse a jury conviction for insufficient 
evidence only when the evidence, so viewed, is sufficiently 
inconclusive or inherently improbable that reasonable minds must 
have entertained a reasonable doubt that the defendant committed the 
crime", j^. at 444. 
The facts at trial established that Mr. and Mrs. Richards 
had some kind of dispute that led Mrs. Richards to seek the advice 
and assistance of her brother-in-law, Brent Richards. However, 
there is no evidence to indicate that the appellant was violent, 
disruptive, or threatening. The dispute between Mr. and Mrs. 
Richards did not rise to the level of causing any public 
inconvenience. 
After Brent and Bart Richards arrived at the trailer, an 
argument ensued between the men. However, no testimony at trial 
indicated that this argument was especially loud or disruptive. Mr. 
Stewart, the neighbor who called the police, even testified that the 
Richards, ff werenft really shouting at each other, but they were 
talking over the problem" (T. 61, 62). Although the police 
officers testified they thought the men were "squaring off", they 
-13-
corroborated Mr. Stewart's testimony in that the argument was not 
overly loud or disruptive thereby causing any public disturbance. 
The officers even testified that in spite of the open windows in the 
trailer, they were unable to distinguish the words or subject matter 
of the argument. 
Appellant contends/ therefore, that upon consideration of 
the above facts, reasonable minds would have to differ as to whether 
this argument rose to the level of disorderly conduct. 
CONCLUSION 
On the above stated grounds/ appellant seeks a reversal of 
his conviction on the charge of Interference with a Police Officer 
Making a Lawful Arrest and Disorderly Conduct. 
Respectfully submitted the / day of rvJ^J^yz^^-—1988 
CANDICE A. JOHftSOJT 
Attorney for th^Appel 
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Valley County Attorney's Office, 2001 South State Street, S3700, 
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ADDENDUM 
77-7-2. By peace officers. 
A peace officer may make an arrest under authority of a warrant or may, 
without warrant, arrest a person: 
(1) for any public offense committed or attempted in the presence of 
any peace officer; "presence" includes all of the physical senses or any 
device that enhances the acuity, sensitivity, or range of any physical 
sense, or records the observations of any of the physical senses; 
(2) when he has reasonable cause to believe a felony has been commit-
ted and has reasonable cause to believe that the person arrested has 
committed it; 
(3) when he has reasonable cause to believe the person has committed 
a public offense, and there is reasonable cause for believing the person 
may: 
(a) flee or conceal himself to avoid arrest; 
(b) destroy or conceal evidence of the commission of the offense; or 
(c) injure another person or damage property belonging to another 
person. 
76-8-305. Interference with peace officer making lawful 
arrest. 
A person is guilty of a class B misdemeanor if he has knowledge, or by the 
exercise of reasonable care, should have knowledge, that a peace officer is 
seeking to effect a lawful arrest or detention of himself or another and inter-
feres with such arrest or detention by use of force or by use of any weapon. 
76-9-102. Disorderly conduct,—(1) A person is guilty of disorderly 
conduct if: 
(a) He refuses to comply with the lawful order of the police to move 
from a public place, or knowingly creates a hazardous or physically offen-
sive condition, by amy act which serves no legitimate purpose; or 
(b) Intending to cause public inconvenience, annoyance, or alarm, or 
recklessly creating & risk thereofs 
(i) He engages in fighting or in violent, tumultuous, or threatening 
behavior | or 
(ii) He makes unreasonable noises in a public place; or 
(iii) He makes unreasonable noises in a private place which can be 
heard in a public place; or 
(iv) He engages in abusive or obscene language or makes obscene 
gestures in a public place; or 
(v) He obstructs vehicular or pedestrian traffic. 
(2) "Public place," for the purpose of this section, means any place 
to which the public or a substantial group of the public has access and in-
cludes but is not limited to streets, highways, and the common areas of 
schools, hospitals, apartment houses, office buildings, transport facilities, 
and shops. 
(3) Disorderly conduct is a class C misdemeanor if the offense con-
tinues after a request by a person to desist. Otherwise it is an infraction. 
